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certification. You must make a case-by-
case determination of whether each
individual whose ownership and
control are relied upon for DBE
certification is socially and
economically disadvantaged. In such a
proceeding, the applicant firm has the
burden of demonstrating to you, by a
preponderance of the evidence, that the
individuals who own and control it are
socially and economically
disadvantaged. An individual whose
personal net worth exceeds $750,000
shall not be deemed to be economically
disadvantaged. In making these
determinations, use the guidance found
in Appendix E of this part. You must
require that applicants provide
sufficient information to permit
determinations under the guidance of
Appendix E of this part. - :

§26.69 - What rules govern determinations
of ownership?

(a) In determining whether the
socially and economically
disadvantaged participants in a firm
own the firm, you must consider all the

_facts in the record, viewed as a whole.

(b) To be an eligible DBE, a firm must
be at least 51 percent owned by socially
and economically disadvantaged
individuals. ‘

(1) In the case of & corporation, such
individuals must own at least 51
percent of the each class of voting stock
outstanding and 51 percent of the
8 ate of all stock outstanding. -

ggﬁn the case of a partnership, 51
percent of each class of partnership
interest must be owned by socially and
economically disadvantaged
individuals. Such ownership must be
reflected in the firm’s partnership

reement. =

(3) In the case of a limited liability
company, at least 51 percent of each
class of member interest must be owned
by socielly and economically ’
disadvantaged individuals.

{c) The finn's ownership by socially
and economically disadvantaged
individuals must be real, substantial,
and continuing, going beyond pro forma
ownership of the firm as reflected in
ownership documents. The .
disadvantaged owners must enjoy the
customary incidents of ownership, and
share in the risks and profits
commensurate with their ownership
interests, as demonsirated by the
sybstance, not merely the form, of
arrangements.

{d) All securities that constitute
ownership of & firm shall be held
directly by disadvantaged persons.
Except as provided in this paragraph
(d), no securities or assets held in trust,
or by any guardian for & minor, are

considered as held by disadvantaged

. persons in determining the ownership

of a firm. However, securities or assets
held in trust are regarded as held by a
disadvantaged individual for &urgoaes
of determining ownership of the firm,
if—

{1) The beneficial owner of securities
or assets held in trust is a disadvantaged
individual, and the trustee is the same
or another such individual; or

(2) The beneficial owner of a trust is
a disadvantaged individual who, rather
than the trustee, exercises effective
control over the management, policy-
making, and daily operational activities
of the firm. Assets held in a revocable
living trust may be counted only in the
situation where the same disedvantaged
individual is the sole grantor,
beneficiary, and trustee.

(8) The contributicns of capital or
expertise by the socially and
economically disadvantaged owners to
acquire their ownership interests must
be real and substantial. Examples of
insufficient contributions include a
promise to contribute capital, an
unsecured note payable to the firm or an
owner who is not a disadvantaged
individual, or mere participation in a
firm's activities as an employee. Debt
instruments from financial institutions
or other organizations that lend funds in
the normal course of their business do
not render a firm ineligible, even if the
debtor’s ownership interest is security:
for the loan.

(f) The following requirements apply
to situations in which expertise is relied
upon as part of a disadvantaged owner’s
contribution to acquire ownership:

(1) The owner's expertise must be—

(i} In a specialized field;

(ii} Of outstanding quality;

(iii} In areas critical to the firm's
operations;

(iv} Indispensable to the firm's
potential success;

_ (v) Specific to the type of work the
firm performs; and .

{vi) Documented in the records of the
firm. These recards must cleazly show
the contribution of expertise and its

" value to the firm.

(2) The individual whose expertise is
relied upon must have a significant
financial investment in the firm. -

(g) You must always deem as held by
a socially and economically
disadvantaged individual, for purposes
of determining owmership, all interests
in a business or other assets obtained by
the individual—

{1) As the result of a final property
settlement or court order in a divorce or
legal separation, provided that no term
or condition of the agreement or divorce

decree is inconsistent with this section;

or

(2) Through inheritance, or otherwise
because of the death of the former
owner. .

(h){1) You must presume as not being
held by a socially and economically
disadvantaged individual, for purposes
of determining ownership, all interests
in a business or other assets obtained by
the individual as the resuit of a gift, or
transfer without adequate consideration,
from any non-disadvantaged individual -
or non-DBE firm who is—

{i) Involved in the same firm for
which the individual is seeking
certification, OF an affiliate of that firm;

{if) Involved in the same or a similar
line of business; or

(iii) Engaged in an ongoing business
relationship with the firm, or an affiliate
of the firm, for which the individual is

seeking certification.

(2) To overcome this presumption and
permit the interests or assets to be .
counted, the disadvantaged individual
must demonstrate to you, by clear and
convincing evidence, that—

(i) The gift or transfer to the
disadvantaged individual was made for
reasons other than obtaining
certification as a DBE:; and

(ii) The disadvantaged individual
actually controls the management,
policy, and operations of the firm,
notwithstanding the continuing

cipation of a non-disadvantaged
individual who provided the gift or
transfer.

(i) You must apply the following rules
in situations in which marital assets
form a basis for ownership of a firm:

{1) When marital assets [other than
the assets of the business in question),
held jointly or as community propert
by both spouses, are used 1o acquire the
ownerghip interest asserted by one
spouse, you must deem the ownership
interest in the firm to have been
acquired by that spouse with his or her
own individual rescurces, provided that -
the other spouse irrevocably renounces
and transfers all rights in the ownership
interest in the manner sanctioned by the
laws of the state in which either spouse
or the firm is domiciled. You do not
count a greater portion of joint or
community property assets toward
ownership Lgan state law would
recognize as belonging to the socially
and economically disadvantaged owner
of the applicant firm.

{2) A copy of the document legally
transferring and renouncing the other
spouse’s rights in the jointly owned or
community assets used to acquire an
ownership interest in the firm must be
included as part of the firm's
application for DBE certification.
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{j) You may consider the following
factors in determining the ownership of
a firm. However, you must not regard a
contribution of capital as failing to be
real and substential, or find a firm
ineligible, solely because—

(1) A socially and economically
disadvantaged individual acquired his
or her ownefship interest as the result
of a gift, or transfer without adequate
consideration, other than the types set
forth in paragraph (h) of this section;

(2) There is a provision for the co-
signature of a spouse who is not a
socially and economically ™
disadvantaged i.ndividua{on financing
agreements, contracts for the purchase
ot sale of real or personal property, bank
signature cards, or ather docurnents; or

{3] Ownership of the firm in question
or its assets is transferred for adequate
consideration from a spouse who is not
a socfally and economically
dissdvantaged individual to a spouse
who is such an individual. In this case,
you must give particularly close and
careful scrutiny to the ownership and
control of a firm to ensure that jt is
owned and controlled, in substance as
well as in form, by a socially and
economically disadvantaged individual.

§26.71 What rules govern determinations
concerning control? ]

(a) In determining whether sacially
and economically disadvantaged owners
control a firm, you must consider all the
facts in the record, viewed as a whole,

{b) Only an independent business
may be certified as a DBE. An
ind);pendem business is one the
viability of which does not depend on
its relationship with another firm or
firms.

(1) In determining whether a potential
DBE is an independent business, you
must scrutinize velationships with non-
DBE firms, in such areas as personnel,
facilities, equipment, financial and/or
bonding support, and other resources.

(2) You must consider whether
present or recent employer/ernployee
relationships between the
disadvantaged owner{s) gf sthe potential
DBE and non-DBE firms or persons
associated with non-DBE firms
compromise the independence of the
potential DBE firm.

(3) You must exarnine the firm's
relationships with prime contractors to
determine whether & pattern of
exclusive or primary dealings with a
pritne contractor compromises the
independence of the potential DBE firm.

(4} In considering factors related to
the independence of & potential DBE
firm, you must consider the consistency
of relationships between the potential

DBE and non-DBE firms with normal
industry gractice.

{c) A DBE firm must not be subject to
any formal or informal restrictions
which limit the customary discretion of
the socially and economically
disadvantaged owners. There can be no
restrictions through corporate charter
provisions, by-law provisions, contracts
or any other formal or informal devices
(e.g., cumulative voting rights, voting
powers attached to different classes of
stock, employment contracts, -
requirements for concurrence by non-
disadvantaged partners, conditions
precedent or s\isequem, executory

agreements, voting trusts, restrictions on

or assignments of voting rights) that
prevent the socially and economically

‘disadvantaged owners, without the

cooperatjon or vote of any non-
disadvantaged individual, from making
any business decision of the firm. This
paregraph does not preclude a spousal
co-signature on documents as provided
for in § 26.69(j)(2).

(d) The socially and economically
disadvantaged owners must possess the
power to direct or cause the direction of
the management and policies of the firm
and to make day-to-day as well as long-
term decisions 0111 mstte;s of
management, policy and operations,

(1) SA disadvg:lacged own}:; must hold
the highest officer position in the
company (e.g., chief exscutive officer or
president}.

(2) In a corporation, disadvantaged
owners must contrel the board of
directors.

(3) In a partnership, one or more
disadvantaged owners must serve as
general partners, with control over all
partnership decisions.

(e) Individuals who are not socially

and economically disadvantaged may be '

involved in a DIBE firm m&m,
managers, employses, st Brs,
officers, and/ cl;' d¥rectors. Such
individuals must not, however, possess
or exercise the power to control the
firm, or be disproportionately
responsible for the o
[B The socially and economically
disadvantaged owners of the firm may
delegate various areas of the '
management, policymaking, or daily
operations of the firm to other
participants in the firm, regardless of
whether these participalits are socially
and economicaily disadvantaged
individuals. Such delegations of
authority must be revocable, and the
socially and economically
disadvantaged owners must retain the
power to hire and fire an on to
whom such authority is delegated. The
managerial role of the socially and
economically disadvantaged owners in

ration of the firm.

the firm's overall affairs must be such
that the recipient can reasonably
conclude that the socially and
economically disedvantaged owners
actually exercise control over the firm’s
operations, managemsnt, and policy. -
I:.(g,] The socially and econom?calg
disadvantaged owners must have an
overall understanding of, and
managerial and technical competence
and a);parience directly related to, the
type of business in which the firm is
engaged and the firm's operations. The
socially and economically - -
dissdvantaged owners are not required
to have experience or expertise in every
critical area of the firm's operations, or
to have greater experience or expertise

ina fi\’.en field than managers or key

employees. The socielly and -
economically disadvantaged owners
must have the ability to intelligently
and critically evaluate information
Er::ented by other participants in the
’s activities and to use this
information to make independent
decisions concerning the firm’s daily
operations, management, and

E;::icymaking. Generally, expertise

imited to office mmwt,
adininistration, or bookkeeping
functions unrelated to the principal
business activities of the firm is
insufficient to demonstrate control.

() if state or local Jaw requires the
persons to have a particular license or
other credential in order to own and/or
control a certain type of firm, then the
socially and economicall
disadvantaged persons who own and
control a potential DBE firm of that type
must possess the required license or
credential. If stite or local law does not
require such a person to have such a
license or credential to own andfor
control a firm, you must not deny
certification solely on the ground that
gfex-uon lacks the license or :

ential. However, you may take into
account the absence of the license or
credential as one factor in determining
whether the socially and economically
disadvantaged awners actually control
the firm.,

{i{{1) You may consider differences in
remuneration between the socially and
economically disadvantaged owners and
other participants in the firm in
determininﬁ whether to certify a firm as
a DBE. Such consideration shell be in
the context of the duties of the persons
involved, normal indusiry practices, the
firm’s policy and practice concerning
reinvestment of income, and any other
explanations for the differences
proffered btyh:he firm. You may
determine that a firm is controlled by its
socially and economically
disadvantaged owner although that
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owner's remuneration is lower than that
of some other participants in the firm.
(2) In a case where a non-
disadv. individual formerly
controlled the firm, and a socially and
economically disadvantaged individual
now controls it, you may consider a
difference between the remuneration of
the former and current controlier of the
firm as & factor in determining who
controls the finn, particularly when the
non-disadvani individual remains
involved with the firm and continues to
Teceive greater compensation than the
disadvantaged individual.
(j) In order to be viewed as controlling
a firm, a socially and economically
disadvantaged owner-cannot engege in
outzide employment or other business
interests that conflict with the
ient of the firm or prevent the
individual from devoting sufficient time
and attention to the affairs of the firm
to control its activities. For example,
absentee ownership of & business and
part-time work in a full-time firm are
not viewed as constituting control.
Howaever, an fndividual could be
viewed as controlling a part-time
business that operates only on evenings
and/or , if the individual
controls it all the time it is operating.
(k)(1) A socially and economically
_ djsadvnnt:ﬁd individual may control a
firm even though one or more of the
individual’s immediate family members
{who themselves are not socially and
economically disadvantaged
individuals) participate in the firm as a
manager, employee, owner, or in .
another capacity. Except as otherwise
provided in this paragraph, you must
make a judgment about the control the
socially and economically
disadvantaged owner exercises vis-a-vis
other involved in the business
as you do in other situations, without
regard to whether or not the other
persons are immediaté family members.

{2) If you cannot determine that the
socially and economically
disadvantaged owners—as distinct from
the family as a whole—control the firm,
then the socially and economically
disadvantaged:-owners have failed to
carry their en of proof concerning
control, even though they may
participate significantly in the firm's
activities.

{1} Where a firm was formerly owned
and/or controlled by a non-
disadvantaged individual (whether or
not an immediate family member),
ownership and/or control were
transferred to a socially and
economicaily disadvantaged individual,
and the non-disadvantaged individual
remains involved with the firm in any
capacity, the disadvantaged individual

now owning the firm must demonstrate
to you, by clear and convincing
evidence, that:

(1) The transfer of ownership and/or
control to the disadvantaged individizal
was made for reasons other than
obtaining certification as a DBE; and

(2) The disadvantaged individual
actually controls the management,
pelicy, and aperations of the firm,
notwithstanding the continuing

icipation of & non-disadvantaged
individual who formerly owned and/or
controlled the firm. .

{m) In determining whether a firm is
controlled by its socially and
economically disadvantaged owners,
you may consider whether the firm

owns equipment necessary to perform

- its work. However, you must not

determine that a firm is not controlled
by socially and economically -
disadvantaged individuals solely
because the firm leases, rather than
owns, such equipment, where leasing

"equipment is a normal industry practice

and the lease dees not involve a
relationship with a prime contractor or
other party that compromises the
independence of the firm.

{n} You must grant certificationto a

" firm only for specific types of work in

which the socially and economically
disadvantaged owners have the ability
to control the firm. To becoma certified
in an additional type of work, the firm
need demonstrate to you only that its
socially and economically _
disadvantaged owners are able to

the sale or transfer of the franchise
interest or license.

(p) In order for a partnership to be
controlled by socially and economically
digadvantaged individuals, any ron-
disadvantaged partners must not have
the power, without the specific written
concurrence of the socially and
economically disadvantagead partner(s),
to contractualiy bind the partnership or
subject the partnership to contract or
tort liability. - ' _

{q) The socially and economically
disadvantaged individuals controlling a
firm may use an employee leasing
company. The use of such a company
does not preclude the socially and
economically disadvantaged individuals
from controlling their firm if they
continue to maintain an employer-
employee relationship with the leased
employees. This includes being
responsible for hiring, firing, training,
assigning, and otherwise controlling the
on-the-job activities of the employees, as
well as ultimate responsibility for wage

-.and tax obligations related to the

employees.
$26.73 ' What are other rules affecting
certification? :

(a}(1) Consideration of whether a firm

lorms a commercially useful

ction or is a regular dealer periains
solely to counting toward DBE goals the
&cipation of firms that have already

certified as DBEs. Except as

provided in paragraph (a)(2) of this.
saction, you must not consider

control the firm with respect to that type commercially useful function issues in

of work. You may not, in this situation,
require that the firm be recertified or
submit a new application for
certification, but you must verify the
disadvantaged owner’s control of the
firm in the additional type of work.

{o) A business operating undera
franchise or license agreement may be
certified if it meets the standards in this
subpart and the franchiser or licenser is
not affiliated with the franchisee or
licensee. In determining whether
affiliation exists, you should generally
not consider the restraints relating to
standardized quality, advertising,
accounting format, and other provisions
imposed on the franchisee or licensee
by the franchise agresment or license,
provided that the franchisee or licensee
has the right to profit from its efforts
and bears the risk of loss commensurate
with ownership. Alternatively, even
though a franchisee or licensee may not
be controlled by virtue of such

- provisions in the franchise agreement or

Hoense, affiliation could arise through
other means, such as common
management or excessive restrictions on

any way in making decisions about
whether to certify a firrn as a DBE.

{2) You may consider, in making
certification decisions, whether a firm
has exhibited a pattern of conduct
indicating its involvement in attempts
to evade or subvert the intent or
requirements of the DBE program.

{b) You must evaluate the eligibility of
a firmn on the basis of present .
circumstances. You must not refuse to
certify a firm based solely on historical
information indicating a lack of
ownership or coritrol of the firm by

socially and economicall

disadvantaged individuals at some time
in the past, if the firm currently meets
the ownership and control standards of
this part. Nor must you refuse to certify
a firm solely on the basis that itis a
newly formed firm.

(c) DBE firms and firms seeking DBE
certification shall cooperate fully with
your requests (and DOT requests) for
information relevant to the certification
process, Failure or refusal to provide
such information is a ground for a
denial or removal of certification.



